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Jackson: The
unintended consequence
Sarah Wearmouth and 
Ben Hardiman, from 
law firm Mills & Reeve’s 
professional indemnity team 
in Manchester, detail the 
implications for litigators of 
the recent reforms to the 
Civil Procedure Rules.
In keeping with the CPR requirement that 
cases must be dealt with “justly and at 
proportionate cost”, the recent reforms to 
the Civil Procedure Rules spearheaded by 
Lord Justice Jackson introduce provisions 
aimed at ensuring that solicitors and the 
court maintain stricter control of the costs 
incurred throughout the litigation process, 
in particular by costs budgeting. 

But what does this mean in practice and, 
more importantly, what might happen 
when a costs budget doesn’t go to plan?

What has changed? 
Subject to limited exceptions, CPR 3.13 
provides that all represented parties 
engaged in multi-track proceedings must 
file and exchange costs budgets (known 
as Precedent H) before the first case 
management conference. 

The draconian consequence of a failure to 
file a costs budget in the time specified is 
that a successful party will only be entitled 
to recover court fees. Whilst a defaulting 
party can make an application for relief 
from sanction, recent decisions such as 
Murray v Neil Dowlman Architecture Ltd, 
Berg v Blackburn Rovers Football Club 
and Elvanite Full Circle Ltd v AMEC Earth & 
Environmental (UK) Ltd suggest it will be 
difficult to persuade the court that relief 
should be granted. The result is that a very 
difficult conversation between solicitor 
and client is likely to follow if successful 
clients are unable to recover their legal 
fees from their opponent because of their 
own solicitor’s failure to comply with a 
deadline,.

Having met the procedural deadline, the 
next cause for concern is budget approval. 
There are a number of issues to consider:

•  If the parties cannot agree budgets, 
the court is likely to make a costs 
management order (“CMO”). Once 
made, a CMO can only be amended 
following an application and with 
approval of the court. Solicitors will 
therefore need to ensure that the first 
budget presented to the court is well-
reasoned and supported by evidence 
that the proposed steps are required in 
the circumstances of the case.

•  Parties must manage their budget and 
actively engage with one another to 
discuss revisions, and therefore justify 
their costs when directed to do so. The 
ill-prepared solicitor runs the risk of 
a claim at a later date from the client 
if they could have either obtained 
an increase in their cost budget or 
successfully resisted an increase in 
their opponent’s budget if only more 
care had been given to the costs 
budgeting process.

•  By agreeing budgets, parties can avoid 
the imposition of a CMO but the court 
can still make “comments” about the 
sums which the parties have agreed. In 
the Queen’s Bench Division of the High 
Court, Mr Justice Ramsey has indicated 
recently that proportionality should be 
addressed when the budget is assessed 
during the course of the action rather 
than at the conclusion of the case. This 
means that costs judges are unlikely 
to disregard comments made by their 
judicial colleagues as the claim was 
progressing.  That emphasises the need 
for solicitors to ensure they effectively 
manage the costs process from the 
outset of their retainer if they are to 
avoid unwelcome surprises as the 
matter draws to a close. 

Limiting the risk of claims or 
complaints in respect of the 
budgeting process 

On balance, the last approved or agreed 
budget will cap a successful party’s 
recoverable costs unless they can 
persuade the court that there was a good 
reason to depart from the budget. With 
so much finality likely to flow from the 
early cost budgeting process, clear and 
transparent advice on costs budgeting 
throughout the life of the claim is essential. 
With the words of Mr Justice Ramsay 
ringing in their ears, firms should ensure 
that:

•  their retainer letters explain the 
difference between costs incurred and 
costs approved by the court to ensure 
that the client is contractually obliged 
to pay all reasonable costs incurred, 
irrespective of those recovered 
pursuant to a budget or CMO. Whilst 
this may not guarantee that a client will 
be liable to pay any costs not recovered 
from an opponent, a well drafted 
retainer letter should put the solicitor 
on firmer ground when negotiations on 
the point arise;

•  the client is always informed of the 
reasons for submitting particular 
figures in the costs budgets so that the 
strategy is understood and approved 
by the client. It may be sensible to 
seek the client’s comments on the 
budget before it is filed;Following ERIC’s 
rejection, and now under extreme 
time pressure, MSR could not obtain 
insurance for the 2012/13 policy year 
from a qualifying insurer and was 
forced into the Assigned Risks Pool 
(“ARP”) – the insurer of last resort 
for solicitors who are uninsurable 
in the general market. This caused 
a significant financial drain, as the 
premium for six months’ cover in 
the ARP costs more than double the 
amount that MSR had previously 
paid for a full year’s premium. MSR 
therefore took an action against ERIC 
seeking a declaration that the blanket 
notification was valid so that the firm 
could increase its chances of obtaining
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cover in the insurance market. 

•  consideration is given to the 
“assumptions” section of Precedent H 
to create some flexibility if the litigation 
does not progress as anticipated. 
Poorly considered assumptions 
within the budget will put a party at a 
disadvantage if the court is asked to 
consider amendments to the budget 
at a later stage. Although assumptions 
will be considered on a case by case 
basis, firms may consider it appropriate 
to create model versions of precedent 
H containing standard or example 
assumptions, to give fee earners a solid 
framework from which to assess the 
issues they should actually be raising 
with the court.; 

•  a robust diary system exists to ensure 
that the date for filing the costs budget 
is recorded and acted upon given the 
draconian consequences of missing the 
deadline; and

•  a separate “financial reckoning” system 
monitors the costs budget (once 
agreed and/or approved) as against 
the costs being incurred, so that fee 
earners receive a timely warning when 
the limit of their budget for any given 
stage is approaching. A failure to review 
or resubmit a budget is likely to result 
in a reduced costs recovery at the end 
of the case, snatching “defeat from the 
jaws of victory”, so a system to compel 

compliance should ensure prospective 
and timely applications will be made to 
the court to amend the budget.

Conclusion
Until the amendments of the CPR’s 
60th edition, successful litigants tended 
to recover the majority of costs they 
incurred. Since then, if the court has 
approved a budget which the successful 
litigant exceeds, the costs recovery will 
be limited to the level of that budget, 
even if the additional costs are entirely 
reasonable, proportionate and would have 
been otherwise justifiable on a detailed 
assessment. 

A firm may argue it is entitled to recover 
any shortfall from their client, but is that a 
conversation to be welcomed when a well 
attuned client will almost certainly object  
to paying a shortfall which arises because 
the solicitor failed to ensure their original 
budget was accurate, or failed to apply to 
have it amended when it was exceeded. 

Solicitors must be prepared to address 
these issues head on.  As a point of 
internal policy, every fee earner must make 
the active discussion of the ongoing costs 
strategy a significant part of their initial 
and ongoing dialogue with their clients 
throughout the retainer. 

This document does not present a 
complete or comprehensive statement of 
the law, nor does it constitute legal advice. 
It is intended only to highlight issues that 
may be of interest to clients of Mills and 
Reeve LLP and MFL Professional. Specialist 
legal advice should always be sought in 
any particular case.© Mills and Reeve LLP 

2013.

Contact Stuart Dugdill, 
Director of Professional 
Liabilities, to discuss your 
PI arrangements:

T: 0161 236 2532 
W: www.m-f-l.co.uk/solicitors

Name of Person  I  Position of Person

Contact Sarah Wearmouth, 
Solicitor at Mills and Reeve 
LLP

T: 0161 235 5440 
E: sarah.wearmouth
@mills-reeve.com

Name of Person  I  Position of Person

“What might 
happen 
when a 
costs budget 
doesn’t go to 
plan?” Contact Ben Hardiman, 

Associate at Mills and 
Reeve LLP

T: 0161 235 5437 
E: ben.hardiman
@mills-reeve.com

Name of Person  I  Position of Person
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