
Dear CAAV Members, 

Welcome to the third issue of Professional 
Values, the newsletter designed specifically 
to inform and advise rural surveying 
practices about their professional liability 
exposures and the latest developments 
in the world of Professional Indemnity 
Insurance.

In this third issue, we provide you with advice 
about how to recognise a claim or potential PII 
claim (the so-called circumstance) against the 
practice, how to notify such a matter to the 
insurers and the obligations you have towards 
insurers once you have notified to them the 
claim or potential claim.

This is particularly important given the strict 
way in which, in the current market, many 
insurers are now interpreting the claims 
notification and handling conditions under 
PII policies, as well as being eager to look for 
potential policy exclusions that will remove 
cover for the claim altogether, or for breaches 
of the duty to disclose material facts, which in 
turn could lead to the avoidance of the policy.

I am pleased to say that the MFL CAAV 
Member Practices’ PII Scheme remains an 
oasis of calm against this background of 
harsh claims philosophy. We are not always 
the cheapest option, but our insurer’s terms 
are both reasonable and consistent over a 
period of time and, most importantly, the 
claims handling is both scrupulously fair 
and professional. As pointed out in our last 
newsletter, this is what you pay your premium 
for!

Yours sincerely,

Professional Indemnity Claims: Watch out 
for the small print!

Dealing with PII claims is costly, distracting 
and sometimes traumatic for a professional 
practice. You would much rather be spending 
your time earning professional fees than 
having to deal with claimants, lawyers, 
insurance companies or even your insurance 
broker! However, failing to comply with the 
rules under the PII policy may prove to be 
dangerous to the well-being of the practice, so 
it is vital to know what to do. In the article that 
follows, we consider what is required regarding 
the notification and handling of professional 
negligence claims.

Professional Indemnity Insurance is a ‘claims 
made’ policy. PII covers claims first made 
against the insured practice and notified to 
the insurer during the policy period. The claim 
does not, therefore, apply to the policy that is 
in force when the allegedly negligent work was 
done, nor indeed to the cover in force when the 
claimant suffered loss, but to the policy in force 
when the claim is made. There are important 
consequences for how PII cover operates in 
practice and for the conduct of claims.

All PII policies contain specific conditions for 
the notification of claims. The wording of these 
conditions varies from one insurer to another, 
but all should comply with the minimum terms 
and conditions of the RICS approved policy 
wording, which provides as follows: “If during 
the POLICY PERIOD the INSURED shall receive 
any CLAIM, or any notice of an intention to 
make a CLAIM, the INSURED shall give written 
notice to INSURERS as soon as reasonably 
practicable. All CLAIMS must in any event be 
notified within 10 working days after the expiry 
of the POLICY PERIOD.” Actual claims against 
the practice are usually easy to spot, but be 
aware that claims will include, inter alia:

•  any demand for damages or compensation 
from, or the assertion of a right against, the 
practice;

•  any notice of an intention, whether orally or 
in writing, to commence legal proceedings 
against the practice;

•  any communication with the practice 
invoking any Pre-Action Protocols contained 
in the Civil Procedure Rules.

The need for prompt notification of claims 
to insurers in accordance with the policy 
conditions is clear: insurers want to get on and 
take steps to protect your/their position as 
soon as they can and to evolve a strategy for 
dealing with the matter. If potential litigation is 
involved, strict time deadlines will have to be 
complied with, and lawyers appointed.

PII policies also require you to notify potential 
claims (or ‘circumstances’), as well as actual 
claims. What is the reason for this? If you are 
aware of a potential claim against you, it is only 
right that the current insurer deals with this 
matter. If you did not tell that insurer, and you 
subsequently switched insurers at renewal, 
you would need to notify the matter to the new 
insurer as a material fact and the new insurer 
would exclude the potential claim from its 
policy: it would be like asking a property insurer 
to take on a new insured when the building had 
already started to burn!

Therefore, you need to notify ‘circumstances’ 
to the existing insurer as and when they 
arise. That insurer is then fixed with the policy 
cover for any actual claim that subsequently 
materialises, whenever that may occur, even 

if that is after the expiry of the current policy. 
However, defining what is a ‘circumstance’ is 
not easy. The RICS policy definition is not much 
help: “CIRCUMSTANCE shall mean an incident, 
occurrence, fact, matter, act or omission 
that might give rise to a CLAIM.” Our advice 
is that, if you are in any doubt as to whether 
it’s a ‘circumstance’, notify. Some insurers try 
to reject a ‘circumstance’ notification on the 
grounds that there is insufficient evidence 
to demonstrate that this is a potential claim; 
however, ultimately, it is an objective test 
based on the wording of the claims notification 
conditions of the policy in force: in practice, an 
insurer cannot reject a notification if it fits the 
criteria.

On the other hand, failure to report 
circumstances at the appropriate time is 
the biggest source of disputes between PI 
insurers and their policyholders. Not only 
could a breach of policy conditions be called 
into play, but there could also be issues of non-
disclosure if you do not tell the insurers during 
negotiations for the next renewal. Breach of 
policy condition could lead to rejection of the 
claim under the policy; non-disclosure could 
lead to the avoidance of the policy itself. In the 
current PII market, insurers are increasingly 
willing to resort to such drastic action.

Please also note that special notification 
conditions apply in regard to adjudication 
notices and referrals to Ombudsmen.

Once a claim or potential claim has been 
notified, PII policies contain other conditions 
that must be complied with in regard to the 
ongoing handling of the claim. They include:

•  the condition of not admitting liability for 
the claim, making any offer or promise 
to settle the claim, or incurring any costs 
without the insurer’s consent;

•  the agreement to assist the insurers in their 
handling of the claim;

•  the insurer must have full control and 
discretion over the claim;

•  all legal documents must be forwarded 
to the insurers unacknowledged without 
delay.

The key aspect of the claims handling 
conditions is that the insurer is in control: it 
decides how the claim will be handled, whether 
or not liability is to be accepted and, if so, 
how much should be offered in settlement. A 
practice must not try to deal with a claim itself, 
otherwise it risks losing the protection of the 
policy.

Professional Values

MFL Professional is a specialist 
insurance broker to rural surveying 
practices and, having been an adviser 
to the CAAV since 1997, we run an 
exclusive and competitive Professional 
Indemnity Insurance Scheme for those 
firms whose principals include qualified 
CAAV members.
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Contact Jonathan Leese with your 
questions and feedback on Professional 
Values or to discuss your PI insurance 
requirements.
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