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Duty of Candour and 
Your Insurance Policy
As of 1st April 2015, all NHS 
Trusts, NHS Foundation 
Trusts and Special Health 
Authorities regulated by the 
Care Quality Commission 
are subject to the ‘Duty 
of Candour’.  In turn, the 
Health Authorities have 
incorporated the Duty 
of Candour into the NHS 
Contract, meaning that 
all health providers are 
now subject to the same 
obligations.
While the intentions behind the Duty of 
Candour are to promote openness and 
transparency for the users of the Services, 
it will also have an impact on both the way 
you operate your business/practice and 
the way in which claims/complaints may be 
dealt with under your Medical Malpractice 
Insurance.

To assist in dealing with Insurers given 
the new regulatory landscape, we have 
prepared this brief guide to help.

The Duty of Candour
Under Regulation 20, and mirrored under 
SC35 of the NHS Standard Contract 
Services Conditions, you are required to 
notify the ‘Relevant Person’ of a ‘notifiable 
safety incident’ as soon as reasonably 
practicable.

What does this actually mean?
In order to comply with the Duty, you 
need to contact the ‘Relevant Person’ ( 
usually the Service User) within 10 days 
of becoming aware of an ‘unintended or 
unexpected incident’ that has occurred 
during the provision of the Service which 
has resulted in one of the following

•  Death -  (where it relates directly to 

the incident rather than the natural 
outcome of the illness or underlying 
condition)

•  Severe Harm - (permanent lessening of 
bodily, sensory, motor, physiological or 
intellectual functions directly related to 
the incident)

•  Moderate Harm - (significant but not 
permanent harm or moderate increase 
in treatment)

•  Prolonged Psychological Harm - 
(psychological harm that has been or is 
likely to be experienced by the Service 
User for at least 28 days).

What do you have to do?
Once you have identified that a ‘notifiable’ 
event has occurred, a representative of 
the provider (usually a senior person with 
appropriate experience and expertise) 
should contact the Relevant Person to 
provide the ‘Oral Notification’, which 
should then be followed up by the ‘Written 
Notification’.

What do you need to cover in the 
‘Oral Notification’?
The key points that the oral notification 
needs to cover are:

•  That the ‘Relevant Person’ understands 
what has happened

•  That you have given a factual account 
of events that is true to the best of your 
knowledge

•  Clearly explain to the ‘Relevant Person’ 
what further enquiries, if any, are being 
undertaken

•  Provide the Relevant Person with an 
apology, expressing sorrow or regret 
for the incident, but without admitting 
any liability on the part of the Service 
Provider.

You should also ensure that a written 
record is kept of the conversation, as you 
will need to refer to this when preparing 

the written notification.

In the event that the Relevant Person has 
failed to provide contact details or refuses 
to speak to your representative, the first 
notification will be the written notification.

What do you need to cover in the ‘Written 
Notification’? 

The written notification must achieve the 
following:

•  Repeat the information and apology 
provided during the oral notification (if 
applicable)

•  Provide an update on any further 
enquiries being undertaken

•  Outline your continuing duty to keep 
them informed, in writing, of any 
further enquiries or investigations if 
they would like to receive it

How important is the Duty of 
Candour?
The Duty of Candour is brought into effect 
by The Health and Social Care Act 2008 
(Regulated Activities) Regulations 2014 
and the failure to comply is a criminal 
offence which is punishable by a fine of 
up to £2,500. It may also have serious 
commercial ramifications as it could 
amount to a breach of the NHS Contract.

In view of the above, you should take steps 
to ensure that your internal procedures, 
guidance and training are all revised to 
cover the requirements of the Duty of 
Candour.

What impact does this have on my 
insurance policy?
One area that will need careful 
management is balancing the apology 
required under the Duty of Candour and 
the conditions of the policy forbidding 
admissions of liability. It is accepted that 
an apology does not necessarily amount to 
an admission of liability, but it can be a fine 
line between the two.



“All health 
providers are 
now subject 
to the same 
obligations.”

As a result, when making the oral 
notification, some points to bear in mind:

1. Stick to the facts of the matter and  
 avoid providing an opinion.

2. Make sure your explanation is clear  
 and easy to follow.

3. Think carefully about how your   
 message is coming across, ask for a  
 second opinion to make sure things are  
 clear.

4. Keep the language and tone   
 conciliatory to avoid aggravating the  
 situation.

5. Ensure that all members of staff are  
 providing the same account of events.

If a ‘notifiable safety incident’ has occurred, 
it is more than likely that the incident will 
also be sufficient to amount to a ‘notifiable 
circumstance’ for the purposes of your 
insurance policy.

As a result, to ensure that you can comply 
with both the Duty of Candour and the 
conditions of your insurance  policy, we 

would recommend that you contact this 
office as soon as you become aware of an 
incident and, preferably, before the oral 
notification is made, although this may be 
largely dependent on the circumstances.  
This would give us an opportunity to 
refer matters to Insurers while we can 
also provide advice and assistance when 
dealing with the matter generally.

At the end of the day, we are here to 
help you deal with any claims against you 
and are more than happy to discuss any 
matters that may arise, as soon as they 
arise to agree an appropriate course of 
action.

DUTY OF CANDOUR & YOUR 
POLICY - AT A GLANCE
•  You have 10 days to deal with any 

incident which has caused the death, 
permanent injury, significant injury or 
psychological harm to your patient

•  You should contact us as soon as you 
become aware of the incident and both 
we and Insurers can assist in dealing 
with the process

•  Before contacting the Patient and/or 
their family, write down the facts of the 
matter and have them to hand during 
the conversation. This helps to ensure 
that the facts are clearly set out and, to 
a degree, you can plan what to say

•  Keep a detailed note of what is being 
discussed

•  You need to follow up the ‘oral 

notification’ with a written version 
outlining the conversation and 
providing an update on any 
developments. It would be helpful if a 
draft copy of any proposed letter could 
be provided for Insurers’ consideration 
as soon as it is prepared. This will allow 
you to benefit from their advice and 
expertise when dealing with the matter

If in any doubt, contact us to discuss 
matters. We are here to help you through 
the process. 
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Contact

Day to day matters

Vickie Rhodes
T: 0113 366 2360
M: 07950 831902
E: vickier@m-f-l.co.uk

Claims

Darren Hewitt
T: 0161 237 7748
E: darrenh@m-f-l.co.uk
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