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Welcome

We kick off this month’s issue (yes, that is a nod to the  
Women’s World Cup currently underway in Canada) by 
highlighting how a well-intentioned message issued via  
a social media platform can go horribly wrong for a firm. 

Costs also feature this month. The Legal Ombudsman has 
released the results of a recent study it has undertaken. This 
concludes that, in an eight-month period between June 2014 
and January 2015, over a quarter of complaints received by it 
related to lack of clarity being provided to clients about costs. 
We provide guidance on what steps you can take to minimize 
the risk of your client making a complaint that your firm has 
provided inadequate information about the likely costs of 
dealing with a matter. 

Finally, we also look from a legal, insurance and practical 
perspective, at what immediate steps solicitors should  
take when they discover that they have, or may have,  
been negligent when dealing with a matter for a client.  
We consider whether it is appropriate, or even possible,  
to continue to act for your client in such situations, including 
reviewing the relevant rules and guidance regarding this  
issue contained in the SRA Code of Conduct 2011. 
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Risk management tip – Do you use  
social media to promote your firm?  
Think before you tweet!   

I have considered the public comments and of 
course, I do not blame people for being horrified 
by the tweet made via this firm yesterday. I can 
assure you that Broad Yorkshire Law would 
never try to profit in such a way from such a 
terrible accident. 

A junior member of staff was responsible for  
the Twitter feed and the young man’s intention 
was not to tout for business. His previous 
tweets illustrate his desire to be humorous,  
but innocuous, and in this case he has made a 
severe error of judgement. He tells me that he 
was making a joke about people being stranded 
on a roller coaster and did not realise there had 

been a collision and that people were actually 
hurt at the time that he tweeted. He is 
devastated that he has caused offence to the 
victims and families of the crash and the public 
as a whole. He is also devastated that people 
have actually been injured. He has of course 
been reprimanded for the tweet. 

I run a very small firm and I offer a very 
personal service to all of our clients. I am too 
devastated that the tweet caused offence to 
others. As the director of Broad Yorkshire Law, 
I extend my sincere apologies for any offence 
caused to anyone and our thoughts go out to 
the victims of the accident and their families.”

Social media can be an inexpensive, rapid and effective way of advertising to current  
and potential clients.

There is an obvious advantage in being “first off the 
blocks” and sending out a newsflash or similar regarding an 
important decision just handed down by a court, or a new 
piece of legislation announced by the Government which 
may affect a particular group of clients or potential clients. 
That is, if done in the right way. Here’s how not to do it. 

Readers will no doubt have read or heard about the  
tragic accident at Alton Towers on 2 June 2015 when  
two cars crashed into each other on the “Smiler” ride at  
the theme park, seriously injuring a number of riders. 
Almost immediately after reports of the incident hit the 
television news channels, the law firm Broad Yorkshire  
Law issued a tweet from its official twitter account saying:

“Been injured in a roller coaster crash?! We’re experts 
in Personal Injury!! #Smiler #AltonTowers.” 

The tweet almost instantly attracted a huge backlash on 
social media. The tweet was rapidly deleted and the firm’s 
managing director Lois Bayliss issued an immediate 
apologetic statement. 

The following morning the firm issued a longer, very 
contrite statement via its Facebook page which explained 
that a junior member of staff was responsible for the  
firm’s twitter account and the tweet was intended to be 
humorous and not to tout for business. The statement is  
as uncomfortable to read as it no doubt must have been  
to write:
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The Legal Ombudsman (“LeO”) has published the results of a major internal survey on complaints 
received between 1 June 2014 and 31 January 2015. This concluded that over a quarter of complaints 
(26%) arise from lack of clarity being provided by legal services providers to clients regarding fees. 

In response to a request by the Legal Services Board (“LSB”), 
which had expressed concerns about the use of damages-
based agreements following the abolition of success fees in 
conditional fee agreements entered into after 1 April 2013, 
the LeO undertook a study of 4,307 complaints received 
during the abovementioned eight-month period. The survey 
concluded that the area of practice from which significantly 
more complaints about fees arose than any other area was 
family law (23% of all fees-related complaints received), 
followed by wills and litigation (both 14%), residential 
conveyancing (13%), personal injury (6%), and finally crime 
and employment (both 5%). 

In the article on the Legal Futures website (20 May 2015),  
it was reported that the LeO had expected litigation and 
employment to have a 

...high number of relevant complaints…” 
However, the LeO also acknowledged that people were often 
at their most vulnerable when seeking advice on family 
matters and when making wills. This is unsurprising given the 
relatively emotive subject matter of these areas of practice. 

Notably, the LeO concluded that, in many cases, it was not 
the level of costs that was the issue. The main offenders 
were: (i) initial costs estimates being unrealistic; (ii) costs 
information being unclear; and (iii) costs rising without the 

client’s knowledge. A useful suggestion was that firms 
ought to give their clients ranges of fees. By way of example, 
in a litigation matter, these could include estimates based on 
whether the case was resolved at an early stage, at 
mediation, or if the matter proceeded to full trial. Clients 
should also be given a best and worst case scenario.

It should be explained to clients about to embark on 
litigation that, if they win at trial, they may be awarded only 
about two thirds of their costs at a detailed assessment. Of 
course, they should also be warned that, if they lose, they 
will almost certainly be ordered to pay the other party’s 
costs, and they should be given an estimate of what these 
are likely to be. Similar advice will need to be given with 
regard to the costs consequences of any Part 36 offers.  

Risk management tip – Do you use social media to promote your firm? Think before you tweet! (continued)

In the meantime, news of the firm’s tweet, and the public’s 
reaction to it, had been broadcast on virtually every national 
news channel, as well as appearing in most national daily 
newspapers. It was also subsequently highlighted by one public 
relations website as being a perfect example of a “PR disaster”. 

The old adage is that there is no such thing as bad publicity. 
Indeed, we suspect that many readers had never heard of 
Broad Yorkshire Law before this incident. However, we also 
suspect that the firm would prefer to be “famous” for a 
reason other than being “the firm that sent that tweet”. 

Practice Point

It is understandable that many firms may entrust their social media accounts to the more tech-savvy (and often, as in 
this case) more junior members of staff. This is particularly so for smaller firms which do not have the luxury of a 
dedicated marketing department or public relations officer. Considering its potential global reach, however, it is 
absolutely vital that, before it is issued, anything which is to be sent via social media is sense checked by someone else 
in the firm, preferably someone with some experience in marketing and public relations. 

Consider how messages might be interpreted by third parties and the general public, who may not be familiar with the 
subject matter in question. If there is even the slightest possibility that anything may cause offence, you should err on 
the side of caution and let someone else break the story instead. Don’t become the next firm that sent that tweet! 

Practice Point

A significant proportion of negligence claims notified to 
insurers stem from inadequate costs information having 
been provided to clients. The figures provided by the 
LeO do not differ wildly from our own experience. The 
advice from the LeO to provide a range of costs 
estimates is sound and we strongly recommend 
adopting it, as well as checking whether the information 
provided remains accurate and/or realistic every time 
you send a bill to your client. If it is not, then update it 
and agree an increase with your client if necessary. 

More than a quarter of Legal Ombudsman 
complaints stem from lack of clarity on fees
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...I am careful not to confuse excellence 
with perfection. Excellence, I can reach for; 
perfection is God’s business.”

Wise words from, perhaps, a surprising source 
(Michael J Fox, of all people). It is no bad thing to 
strive for excellence in our professional lives but 
perfection is a feat rarely achieved in the practice 
of the law. However, on occasion it can fall far 
short of either (hence the need for professional 
indemnity insurance). 

So, what can (or should) you do when you have, or think 
you have, committed a negligent act whilst acting for a 
client? Do you have to inform your client? Can you continue 
to act for your client in such a situation?  

After notifying your insurers of course, the first thing most 
practitioners would (or should) do is to reach for the SRA 
Code of Conduct 2011 (“Code of Conduct”) for guidance. 
The answer to the first question above (whether or not to 
inform your client) is stated quite succinctly at Outcome 
O(1.16) of the Code of Conduct. This states that you must 

...inform current clients if you discover any act or 
omission which could give rise to a claim by them 
against you…” 
This is pretty unequivocal and we cannot envisage any 
situations where it would not be necessary immediately to 
notify your client of the potentially negligent act or omission. 

Once your client has been informed, can you still act for 
them? The answer to this question is somewhat less clear cut, 
and of course depends on whether or not your client is happy 
for you to continue to act for them in the first instance. 
However, assuming that they are prepared for you to do so, 
one now turns to Chapter 3 of the Code of Conduct which 
deals with conflicts of interests. In the introductory text to 
Chapter 3 it is stated in unequivocal terms that 

...you can never act where there is a conflict,  
or a significant risk of conflict, between you  
and your client…” 

Chapter 3 gives no further guidance on this issue, but 
Indicative Behaviour IB(1.12) in Chapter 1 of the Code of 
Conduct requires you to consider 

...whether a conflict of interests has arisen or 
whether the client should be advised to obtain 
independent advice where the client notifies you 
of their intention to make a claim or if you 
discover an act or omission which might give rise 
to a claim…”
If the negligence is clear cut, any professional indemnity 
insurer worth their salt will work with you to deal with the 
matter expeditiously so that, if at all possible, you can 
continue to act for your client. In appropriate circumstances, 
an early admission of liability, together with a promise to 
indemnify the client for any loss suffered, can remove a 
potential conflict of interests situation. Recently, Zurich dealt 
with such a situation involving a sensitive and high-value 
claim for one of our larger insureds. Working with our 
insured and external panel, we were in a position to admit 
liability to the client in a matter of days. This enabled our 
insured to continue to act for its client in the matter in 
question and we were subsequently informed that the swift 
resolution of the matter had led to our insured being able 
to retain the client, which was an internationally-renowned 
clothing brand company and a key client of the firm. 

Can you continue to act for your client when 
you have (or think you have) been negligent?
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Where, however, the negligence is not clear cut or obvious, 
the client must be advised to take independent legal advice. 
Indicative Behaviour IB(1.12) of the Code of Conduct 
referred to above is not compulsory, as only Outcomes  
are compulsory in the Code of Conduct. Indicative 
Behaviours are intended only as guidance and to specify  
the kind of behaviour that may establish compliance with, 
or contravention of, the ten overarching principles upon 
which the Code of Conduct is based. 

That said, there is a bit of a sting in the tail. This is because 
the SRA has stated that the Indicative Behaviours 

...may help us to decide whether an outcome 
has been achieved in compliance with the 
Principles. We recognise that there may be 
other ways of achieving the Outcomes. 
Where you have chosen a different method 
from those we have described as Indicative 
Behaviours, we might require you to 
demonstrate how you have nevertheless 
achieved the Outcome. We encourage firms 
to consider how they can best achieve the 
Outcomes, taking into account the nature 
of the firm, the particular circumstances of 
the matter and, crucially, the needs of their 
particular clients…”

We interpret this as basically saying “comply with the 
Outcomes AND the Indicative Behaviours or the onus 
will be on you to prove, if you have chosen a different 
approach, how you are in fact complying with the 
Code of Conduct.” 

As such, if it is not certain that you have in fact been 
negligent, and it may be that you and your insurers would 
potentially wish to defend a claim for negligence if made at 
a later date, there is a clear conflict of interests here and it is 
our view that you cannot realistically continue to act for 
your client in such circumstances. 

That said, if after having taken independent legal advice, 
your client nonetheless confirms that they do want you to 
continue to act for them, it may be possible to do so. By this 
point, however, your insurers will be involved and should  
be able to provide guidance as to whether this would be 
appropriate. It will be necessary to remain alert, however,  
as in some cases certain steps taken in continuing to deal 
with the matter (for example when there are settlement 
proposals under consideration) could easily throw up fresh 
conflict of interests situations. In most cases, it will simply 
be better to inform your client that they need to seek 
alternative representation. Being open and transparent  
will do you far more favours than continuing to act in 
circumstances where it is clearly not appropriate for you  
to do so. 

Practice Point

Be careful what you say to a client when notifying 
them of a potentially negligent act or omission. 
Clause 6.5(a) of Zurich’s policy states: “The Insured 
shall not make any express or implied admission 
or denial of liability, or any other arrangement, 
offer, promise or payment or incur any costs and 
expenses without the prior written consent of 
[Zurich].” This is to avoid you making any potentially 
erroneous admissions of liability (and any consequent 
problems arising from this) in cases where, upon 
further investigation, it may transpire that, in actual 
fact, you have not been negligent after all. 

To avoid you breaching this policy term, Zurich will 
always be happy to liaise with you regarding the form 
and content of any such notification to be sent to 
clients. Do not hesitate to ask us for assistance in  
this regard. 

Can you continue to act for your client when you have (or think you have) been negligent? (continued)



JUNE 2015

The material contained in @risk is issued by Zurich and does not establish, report or create the standard of care for solicitors,  
nor does it represent a complete analysis of the topics presented or constitute legal advice. It is intended to highlight issues which  
may be of interest to our customers. Readers should conduct their own appropriate research on how to act in any particular case. 

Zurich Insurance plc. A public limited company incorporated in Ireland Registration No. 13460.  
Registered Office: Zurich House, Ballsbridge Park, Dublin 4, Ireland. UK branch registered in England and Wales.  
Registration No. BR7985. UK Branch Head Office: The Zurich Centre, 3000 Parkway, Whiteley, Fareham, Hampshire PO15 7JZ. 
Zurich Insurance plc is authorised by the Central Bank of Ireland and subject to limited regulation by the Financial Conduct Authority.  
Details about the extent of our regulation by the Financial Conduct Authority are available from us on request.  
These details can be checked on the FCA’s Financial Services Register via their website www.fca.org.uk or by contacting them  
on 0800 111 6768. Our FCA Firm Reference Number is 203093.

Copyright © Zurich 2015. All rights reserved. Reproduction, adaptation, or translation without prior written permission  
is prohibited except as allowed under copyright laws.

Who to contact

solicitors@risk
Editor: Michael Blüthner Speight
Telephone: 0207 648 3698
Email: riskman@uk.zurich.com

Sales 
Telephone: 0845 606 3322
Sales fax: 0845 600 4036
Claims helpline: 0845 600 4035
Claims fax: 0845 600 4034

Zurich Financial Lines
London Underwriting Centre,  
Third Floor, 3 Minster Court,  
Mincing Lane, London  
EC3R 7DD
www.zurichprofessional.co.uk

71
05

12
06

6 
(0

6/
15

) 
RR

D

Executive Risk Solutions for Solicitors 
At Zurich, we are mindful of the concerns that law firms have regarding management liability, 
regulatory issues and, in particular, compliance with the SRA Code of Conduct and the 
responsibilities of the COLP, COFA and MLRO roles.  

In response to this, Zurich’s Executive Risk 
Solutions for Solicitors policy can offer the 

following protection for principals, officers and 
managers of the practice and for the practice  
itself in respect of:

• Personal and other liabilities arising from 
running the legal practice. This includes cover 
for the COLP, COFA and MLRO. 

• Allegations of wrongful acts. 

• Investigations into the affairs of the practice.  
This includes investigations by the Forensic 
Investigation Unit of the SRA. 

• Employment claims. 

• Employee fraud and dishonesty. 

All of our renewal quotes will include a quotation  
for this additional policy should you be interested 
in securing this cover. However, if you would like 
to find out more about Executive Risk Solutions 
for Solicitors in advance of renewal, please contact 
us or your broker for further information. 


