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Welcome
In July a solicitor’s fancy lightly turns to thoughts of… renewal.  
Or at least it ought to. For the majority of the legal profession, 1 October 
remains the date for renewal of professional indemnity insurance (about 95%  
of the profession according to the most recent PII FAQs document available on 
The Law Society’s website, although our own data suggests a number slightly 
lower than this). You should by now have started the exercise of completing  

your proposal forms and collating any necessary accompanying information/documentation to 
submit to your insurers. 
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Our risk management tip for this month considers Microsoft’s announcement that  
it has stopped providing any support for Windows Server 2003 as of 14 July 2015.  
It has been estimated that there are still over 11 million users of Windows Server 
2003 worldwide, including a number of UK law firms. We consider what steps  
you should take if you are one of those affected, as well as suggesting that you  
take the opportunity to review your IT systems generally to ensure that you are 
adequately protected. 

The SRA has also announced  
that it has reached an agreement 
in principle with the FCA  
which will allow it to continue  
to oversee certain types of 
consumer credit work 
undertaken by law firms.  
It has launched a consultation  
on this issue and hopes to have 
the new arrangements in place 
by 1 April 2016. 

Also, the Government has 
announced its intention to make 
further significant increases to 
court fees, less than 4 months 
after implementing a first round 
of large increases despite 
wide-scale objections from the 
profession and senior judiciary. 
We consider what impact this 
may have on money claims over 
£400,000, for which the 
intention is to raise the issue fee 
to “…at least £20,000…” i.e. at 
least double the current fee. 

The SRA has been busy this month. For the second year in a row, it has decided  
to commence a review of proposed changes to the minimum terms and conditions 
of professional indemnity insurance just before renewal, and has set a deadline of 
16 September 2015 for replies to 23 wide-ranging questions it has raised in a 
discussion paper. The paper was supposed to have been published around 
Christmas 2014 but was delayed for several months for reasons not yet disclosed.  
In spite (once again) of the extremely poor timing, once we have had the 
opportunity properly to consider the proposals in detail, Zurich will be submitting  
a formal response to the SRA in time to meet the deadline.

Insurers and the profession at least have the comfort of knowing that it is not the 
SRA’s intention to implement any changes until October 2016. This means that 
there will be no changes to the minimum terms and conditions for this coming 
indemnity year. You may however be interested to know that Zurich is adding,  
as standard, three additional covers to our policy this renewal: loss of documents 
cover (£50,000); court attendance costs (£25,000) and defence costs for 
disciplinary proceedings (£250,000). 
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Risk management tip – are you still using 
Windows Server 2003? 

Microsoft has announced that it has stopped providing extended support (or any support whatsoever) 
for Windows Server 2003 after 14 July 2015.

This means that Microsoft will no longer issue any further 
updates for any version of Windows Server 2003 after this 
date, having previously terminated its mainstream support 
on 13 July 2010. For anyone still using Windows Server 
2003, this means that: 

• your systems will be vulnerable to attack from hackers 
and fraudsters and you should take steps immediately to 
migrate to an up-to-date server solution. 

• Microsoft has confirmed that no further security fixes will 
be issued after 14 July 2015 for users of Windows Server 
2003, regardless of how severe a given issue may be.

• Microsoft will also no longer be providing any form of 
technical support for those who continue to use this product. 

According to a recent article on the technology 
website “Techradar Pro”, Ade Foxhall, an IT specialist 
to whom a journalist from Techradar spoke, described 
this announcement as potentially

…the biggest security threat of 2015…”

In spite of the fact that Microsoft has released a  
number of newer versions since the launch of Windows 
Server 2003, it has been estimated that there are still  
over 11 million users of it worldwide, including a number  
of UK law firms. It has been reported that cyber criminals 
are already actively looking to track down those who  
still use it in order to infiltrate their systems and commit 
cyber crime. 

Failing to have adequate IT systems in place  
can put confidential client data at risk and will 
arguably constitute a breach of Outcome O(4.1) 
of the SRA Code of Conduct 2011, which requires 
you to keep the affairs of clients confidential, as 
well as Indicative Behaviour IB(4.1) which requires 
you to have systems and controls in place for 
identifying risks to client confidentiality, and 
IB(7.3) which requires you to identify risks relating 
to matters including data protection and IT 
failures and abuses.  

Practice point

If you or your firm still use Windows Server 2003, 
you should take immediate steps to upgrade to a 
more recent solution if you are not already in the 
process of doing so. Indeed, we recommend you 
take the opportunity to undertake a review of your 
IT systems generally to make sure that the various 
software packages you are using have not become 
obsolete or unsupported by their manufacturers. 
As demonstrated by the above, it is a regulatory 
requirement after all, and it is of vital importance 
in order to keep you and your clients’ data secure. 
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http://www.sra.org.uk/sra/consultations/
discussion-papers/protecting-clients-
financial-interests.page

On 8 July 2015 the SRA issued a paper entitled: 
“Protecting client’s [sic] financial interests –  
SRA Discussion Paper”. The Discussion Paper 
seeks to set out the SRA’s views on a large 
number of possible options for reforming 
professional indemnity insurance arrangements 
for the legal profession, as well as potential 
changes to the Compensation Fund. 

Readers may remember that the SRA launched a consultation 
last year and made an application to the Legal Services Board 
(LSB) to reduce the minimum compulsory level of professional 
indemnity insurance to £500,000. This was rejected by the 
LSB principally because of lack of evidence provided by the 
SRA in support of such a proposition. It was the general 
view that this caused a great deal of uncertainty in the 
profession during the renewal season. Firms were not sure 
what level of insurance they were required to obtain and,  
as a consequence, many firms held off submitting proposal 
forms until the last minute. 

This Discussion Paper was expected to have been issued at 
around Christmas 2014 but has been delayed for several 
months for reasons of which we are not aware. It is 
unfortunate that, like last year’s consultation, it has been 
issued right in the middle of renewal season with a deadline 
for responses set for 16 September 2015. It also gives the 
impression of having been issued in somewhat of a hurry, 
containing, as it does, a surprising number of typographical 
and grammatical errors, including incorrect paragraph 
number references! 

The Discussion Paper poses 23 questions on a large  
number of topics, including whether one agrees  
that a regulated open market remains the best model  
for professional indemnity insurance (Question 1);  
whether compulsory insurance should be removed for 
conveyancing for sophisticated clients (Question 4); whether 
an aggregate limit should be introduced (Question 5).  
It also addresses other issues, such as a further review  
of the minimum level of compulsory cover and whether 
run-off cover should be reduced from the current six-year 
requirement (Questions 7 and 8 respectively). 

There are also a number of questions relating to the 
Compensation Fund because it is inextricably linked to 
professional indemnity insurance (i.e. if the scope of cover 
under the minimum terms and conditions were to be 
reduced, it is expected that more claims would fall to be 
paid for by the Compensation Fund and, consequently,  
the profession as a whole). 

The discussion paper is quite lengthy, at 29 pages,  
but we would recommend that you read it and submit  
a response if you have an opinion on any of the questions 
asked. The answers submitted will inform the subsequent 
formal consultation and any later application by the  
SRA to the Legal Services Board for any changes to the 
current arrangements. 

SRA issues discussion paper in advance of 
(another) consultation on reform of minimum 
terms and conditions of professional 
indemnity insurance

The outcomes of this review will directly affect you 
and your firm, including not only the scope of, and 
protection afforded by, your professional indemnity 
insurance cover, but also the level of your contribution 
to the Compensation Fund, depending on what 
changes are made to it. The link to the Discussion 
Paper appears below and responses can be submitted 
online, by e-mail or in hard copy (further details on 
page 26 of the Discussion Paper).

You do not have to answer all the questions and  
your response does not need to be “War and Peace”. 
This is a numbers game so make sure your voice  
is heard.
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Readers will be aware that this issue has been somewhat  
in the air since 1 April 2014, when responsibility for the 
regulation of consumer credit activities transferred from  
the Office of Fair Trading (“OFT”) (with which the SRA held  
a group consumer credit licence allowing SRA-authorised 
firms to carry on consumer credit activities) to the Financial 
Conduct Authority (“FCA”). The SRA had agreed transitional 
provisions with the FCA which were extended on a number  
of occasions and were currently due to come to an end  
on 30 October 2015, although this has now been extended 
again until 31 March 2016. 

Law firms have been expressing confusion as they were  
not sure whether they should take the plunge and apply  
for full FCA authorisation or wait and see what was finally 
agreed between the FCA and the SRA. Thankfully, the SRA 
has now reached an agreement with the FCA and drawn  
up proposals which will enable solicitors to continue to  
carry out certain consumer credit activities without having  
to become fully regulated by the FCA. It has set out a list  
of prohibited activities for client protection but with the 
intention that firms are not overburdened with too many 
additional rules as a result. 

SRA decides to continue to regulate consumer 
credit work – at least for the time being

The SRA has announced, via a consultation document issued on its website on 26 June 2015, that it is 
proposing to continue to allow law firms to undertake consumer credit work, as long as it is central to 
the legal services which they provide. 

http://www.sra.org.uk/sra/
consultations/consumer-credit-
activities-sra-arrangements.page

The consultation paper, entitled “Regulation of 
consumer credit – the SRA’s regulatory arrangements” 
was launched on 26 June 2015 and remains open until 
7 August 2015. It is then the intention for the SRA to 
make any necessary changes to relevant rules at its 
board meeting on 9 September 2015 and for the  
new rules to come into effect on 1 April 2016.  
The consultation paper is available through the link 
below for those who would like to read it in full: 
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We reported in February 2015’s issue that,  
despite facing wide-ranging and vocal opposition 
from the senior judiciary, the legal profession and 
the Civil Justice Council, the Government had 
decided to implement significant increases to 
court issue fees to 5% of the value of the claim 
for all claims over £10,000.

Indeed, the Law Society announced on 23 February 2015 
that it had issued a pre-action protocol letter for judicial 
review to the Government challenging this decision, on the 
basis that it was contrary to the principles enshrined in the 
Magna Carta because the increases would be tantamount to 
selling justice. Undeterred, the Government implemented the 
increases in March 2015 and it was anticipated that they 
would bring in an additional £120 million of income annually. 

Now, less than four months later, the Government has 
launched a fresh consultation on further hefty increases  
to court fees. According to the consultation document,  
if implemented, these would more than double the cost of 
issuing money claims above £400,000 from £10,000 to  
“at least £20,000”.  

The Government was keen to point out that only 0.4% of 
the 1.2 million money claims issued each year would be 
affected (approximately 5,000 claims) and that 

…many of the claims brought for higher values 
will involve large multi-national organisations or 
wealthy individuals, and we believe it is right to 
ask them to contribute more…”  

It remains our view that these increases (and certainly any 
further ones) will lead to increased overall costs of claims and 
will also further hamper access to justice. The Government 
has already accepted that the increased fees implemented 
in March this year amount to “enhanced fees” (i.e. they 
represent more than the cost of the services to which they 
relate) so it seems likely that these further increases must be 
intended (in part) to fill the gap caused by the austerity 
measures being imposed across governmental departments. 
If implemented, these further increases have been estimated 
to generate £43 million of income annually, in addition to the 
£120 million per annum expected from the March increases. 

It is also notable that the consultation closes on 15 September, 
i.e. just as the Summer holiday period comes to an end and, 
further, it was launched just one day after the House of 
Commons Justice Committee announced an inquiry into the 
effects of court and tribunal fees, including the recently-
introduced enhanced fees for civil proceedings. 

The inquiry asks for views on a number of issues, such as 
how the increased court fees have affected access to justice, 
and how they have affected the competitiveness of the UK’s 
(and that of London in particular) international standing as a 
centre for dispute resolution. One might argue that perhaps 
the Government would have been better to wait for the 
outcome of this inquiry before seeking to increase court 
fees yet further. 

UK Government proposes to increase  
court fees – again

https://consult.justice.gov.uk/ 
digital-communications/further-fees-
proposal-consultation

Inquiry into courts and tribunals fees and charges:

https://consult.justice.gov.uk/ 
digital-communications/further-fees- 
proposal-consultation

Consultation into enhanced fees for divorce, 
possession claims and general applications in civil 
proceedings and consultation on further fees proposal:

The deadline for written submissions to the 
inquiry is 30 September and for those who would 
like to read further regarding the consultation 
and the inquiry (and perhaps make submissions 
to either/both), the links to both appear below. 
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Readers may remember this case (mentioned in October 
2014’s issue), which concerned a couple (“Lawrence”) who 
had recently moved into a property close to a motorsports 
track and stadium. They complained that the noise coming 
from the track was excessive and constituted a nuisance 
and, despite suffering from a sustained campaign of 
intimidation from “persons unknown”, brought proceedings 
against the owners of the track and stadium. 

Lawrence succeeded at first instance and were awarded 
damages and a noise-limiting injunction, although that 
decision was reversed in the Court of Appeal. The matter  
was then appealed to the Supreme Court which reinstated 
the decision at first instance, although it suspended the 
noise-limiting injunction until Lawrence’s property had been 
rebuilt and rendered habitable once again (these “persons 
unknown” had committed an arson attack and almost 
completely destroyed the property whilst the couple were 
living in temporary accommodation because another “person 
unknown” had used a forklift truck to pick up their car and 
ram it into a large oil tank at the property causing the 
property to be completely flooded with central heating oil). 

When the Supreme Court came to consider the parties’ 
costs, they considered that the “worryingly high” level of 
Lawrence’s costs, even excluding the success fee and ATE 
premium, gave rise to “grave concern”. The Supreme Court 
therefore felt it was its duty to consider whether a right to 
recover a success fee and ATE premium was incompatible 
with the ECHR. The hearing was therefore adjourned to 
allow the UK Government the opportunity to make 
representations on this issue before the Supreme Court 
decided upon it. The reconvened hearing took place in 
February 2015 and the Supreme Court finally handed down 
its judgment five and a half months later on 22 July 2015. 
Clearly, this issue had given the 7 Justices of the Supreme 
Court who heard the case a great deal to think about. 

Had the Supreme Court made a declaration of incompatibility 
with the ECHR, this could potentially have led to 
compensation claims against the Government running into 
many billions of pounds. Thankfully (for the Government 
anyway), it declined to do so. In a majority decision (five to 
two) the Supreme Court decided that, whilst acknowledging 
that there were a number of flaws with the old regime, 
overall it represented a proportionate way of achieving a 
legitimate aim and was justified by the need to widen access 
to justice to litigants following the withdrawal of legal aid. 
There remains a chance that this case will be referred to the 
European Court of Human Rights in Strasbourg for further 
consideration but, for now, it appears that we have finality 
on this issue.

On 22 July 2015, the Supreme Court handed 
down its long-awaited judgment in the case  
of Coventry v Lawrence & Another [2015] UKSC 
50 confirming that success fees and ATE 
premiums agreed before 1 April 2013 did not 
breach Article 6 of the European Convention  
on Human Rights (“ECHR”). 

Newsflash – Supreme Court confirms  
pre-Jackson costs regime not incompatible 
with ECHR

Practice point

You may have some active claims involving pre 1 April 
2013 CFAs and ATE policies where you have avoided 
addressing the issue of the parties’ costs pending the 
outcome of Coventry v Lawrence. It should become 
clear very shortly whether this matter is going to be 
referred to Strasbourg. If it is not, there should be no 
reason to continue to delay in negotiating costs in such 
cases and you should proceed on the basis that any 
such CFAs and ATE policies will, in principle, be 
recoverable by the successful party. 

Similarly, you may be dealing with claims where you 
have received an offer from a losing party which 
includes a discount on your fees on the basis that the 
Supreme Court may have decided that such additional 
fees were irrecoverable. You will no doubt wish to write 
to the other side highlighting this judgment and 
confirming that you will be looking to recover these 
sums in full. 
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Executive Risk Solutions for Solicitors 

At Zurich, we are mindful of the concerns that law firms have regarding management liability, 
regulatory issues and, in particular, compliance with the SRA Code of Conduct and the 
responsibilities of the COLP, COFA and MLRO roles.   

In response to this, Zurich’s Executive Risk 
Solutions for Solicitors policy can offer the 

following protection for principals, officers and 
managers of the practice and for the practice itself 
in respect of:

• Personal and other liabilities arising from 
running the legal practice. This includes cover 
for the COLP, COFA and MLRO. 

• Allegations of wrongful acts. 

• Investigations into the affairs of the practice. 
This includes investigations by the Forensic 
Investigation Unit of the SRA. 

• Employment claims. 

• Employee fraud and dishonesty. 

All of our renewal quotes will include a quotation 
for this additional policy should you be interested 
in securing this cover. However, if you would like 
to find out more about Executive Risk Solutions 
for Solicitors in advance of renewal, please contact 
us or your broker for further information. 


